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By  Greg Jones, Western Bureau Chief

A Congressional committee on Wednesday  approv ed a bill that would make modest changes to the f ederal
gov ernment's workers' compensation program, which paid out close to $3 billion last y ear.

The legislation, introduced last Friday  by  a bipartisan group of  ranking members of  the House Committee
on Education and the Workf orce, doesn't propose a drastic ov erhaul of  the sy stem, but lawmakers are
asking questions about spending on the sy stem at a time when President Barack Obama is negotiating with
House Republicans f or a def icit reduction plan to av oid a f inancial crisis as the nation nears its debt
ceiling.

Stev en E. Brown, an attorney  in Westlake Village, Calif ., who represents injured f ederal employ ees, said
the ev idence suggests that budget issues at the f ederal lev el are driv ing lawmakers to look f or way s to
reduce the costs associated with FECA.

"I'v e been handling these cases f or 35 y ears, and this is the f irst time I'v e seen such a f lurry  of  activ ity
since the last major rewrite in '74," he said. "Ev ery body  is looking at ev ery  single program to f ind way s to
sav e money ."

Cutting benef its f or injured workers is not an appropriate way  to try  to balance the f ederal budget, he said.

House Resolution 2465 was presented by  supporters as an attempt to modernize the Federal Employ ee
Compensation Act (FECA). The bill was authored by  Rep. John Kline, R-Minn., chairman of  the Education
and Workf orce Committee and is co-sponsored by  committee members, including Reps. George Miller,
D-Calif .; Tim Walberg, R-Mich.; and Ly nn Woolsey , D-Calif .

The legislation, titled the Federal Workers' Compensation Modernization and Improv ement Act, contains a
prov ision that would increase f uneral expenses f rom $800 to $6,000 and would also increase the maximum
award f or an injury  resulting in serious disf igurement of  the f ace, head or neck f rom $3,500 to $50,000.

Other prov isions in the bill would authorize nurse practitioners and phy sician assistants to treat injured
workers and allow the Department of  Labor to crosscheck a claimant's reported earnings with inf ormation
held by  the Social Security  Administration.

While the bill doesn't propose cuts to benef its, the lawmakers who introduced it did send a letter to the U.S.
Gov ernment Accountability  Of f ice (GAO) asking f or an analy sis of  the ef f ects of  making cuts, including
reducing benef its when claimants hit retirement age, and instituting a three-day  waiting period bef ore a
worker can start collecting benef its.

That query  marked the second time this y ear the GAO has been asked to analy ze FECA. In January , Sen.
Susan Collins, R-Maine, asked the accounting of f ice to look at whether claimants are milking the sy stem.
She said there are more than 1,000 U.S. Postal Serv ice workers ov er 80 who were collecting benef its,
including 132 who were ov er 90 and three who were 98.

Collins said she wanted to know if  the practice of  continuing to pay  benef its to workers past the retirement
age created an incentiv e f or them to stay  on workers' compensation rolls instead of  returning to work or
retiring.

Benef its paid under FECA are not taxed. Additionally , they  tend to be higher than those paid by  the f ederal
retirement sy stem, Collins said.



Long-term disability  wage-loss benef its under FECA are calculated based on a worker's pre-injury  wage and
whether he has dependents. A worker without dependents collects wage-loss benef its up to 66 2/3% of  his
pre-injury  wage. A worker with dependents collects benef its up to 75% of  his pre-injury  wage.

FECA contains a continuation-of -pay  prov ision through which an injured worker receiv es his f ull wages f or
the f irst 45 day s of  absence due to a work-related injury . Af ter this time, a worker must wait three day s
bef ore he can start collecting long-term wage loss benef its.

Once a worker starts collecting long-term wage loss benef its, he can continue collecting these benef its until
he dies.

Collins contrasted that with retirement pay ments f or f ederal workers, which are taxed and ty pically  pay
only  about 56% of  a f ederal employ ee's gross wages at the time of  retirement.

In addition to asking the GAO f or more inf ormation, Collins introduced a bill titled the Federal Employ ees'
Compensation Ref orm Act of  2011 that would require FECA benef iciaries to transition to the Civ il Serv ice
Retirement Sy stem of  the Federal Employ ees Retirement Sy stem when they  reach Social Security
retirement age.

The bill by  Collins was ref erred to the Committee on Homeland Security  and Gov ernment Af f airs, which
has not heard the measure.

President Obama made a similar recommendation to transition injured workers of f  of  FECA and onto a
retirement pension at age 65 in his 2011 budget. No action was taken on the president's proposal because
lawmakers didn't pass a budget in 2010.

The lawmakers who introduced the Federal Workers' Compensation Modernization and Improv ement Act
asked the GAO to analy ze the impact of  reducing the conv ersion f actor to calculate wages when a worker
hits Social Security  retirement age to 50% of  pre-injury  wages. Specif ically , they  asked f or a comparison
of  pay ments under the current FECA method, the proposed reduction and the f ederal retirement program
f or workers in all gov ernment serv ice income brackets, f or workers with and without dependents, f or
workers in states with and without income taxes, and f or workers with long tenures of  f ederal serv ice,
v ersus those with shorter tenures.

The lawmakers also want GAO to examine how f ederal employ ee health benef its are maintained during the
course of  an injury  cov ered by  FECA and af ter a claimant reaches retirement age and to identif y  policy
options to ensure equitable treatment of  all injured f ederal employ ees.

At the same time, lawmakers asked the Congressional accounting of f ice to assess the impact of  a
proposed change to award benef its at 70% of  the pre-injury  wage, regardless of  whether a worker has
dependents.

Finally , the lawmakers asked GAO to analy ze the ef f ect of  repositioning the three-day  waiting period so it
comes bef ore a worker can collect his f ull wages under the continuation-of -pay  prov ision.

"One rationale f or a pre-benef its waiting period is that workers with minor injuries may  be discouraged f rom
f iling f or benef its and entering the program if  they  are required f irst to use their own accrued leav e," the
lawmakers wrote.

The request stems f rom a hearing of  the Education and Workf orce Committee's Workf orce Protection
Subcommittee in May , during which Chairman Walberg and ranking Democrat Woolsey  said they  were
concerned about legislating any  changes in benef it pay ments without knowing how it will impact injured
workers.

Woolsey  said she was not comf ortable supporting any  changes to benef it lev els without a GAO analy sis.
Noting that FECA hasn't been updated since 1974, she said any  changes the subcommittee makes will be
in place f or a long time.

"I would like to make sure we don't set up a sy stem that in the long-run doesn't work out so well," she said



during a House committee hearing in May . "These questions merit more consideration bef ore we legislate
any  changes to this complex program, because it impacts so many  workers, and once we change
something, it won't get changed again, at least not in our lif etime."

Gary  Steinberg, acting director of  the U.S. Labor Department's Of f ice of  Workers' Compensation
Programs (OWCP), spoke in f av or of  reducing pay ments af ter a claimant hits retirement age. He said the
current practice could create a disincentiv e f or employ ees to return to work because FECA benef its are
generally  more generous than the f ederal pensions administered by  the Of f ice of  Personnel Management
(OPM).

"Because returning to work could mean giv ing up a FECA benef it in f av or of  a lower OPM pension amount
at ev entual retirement, injured workers may  hav e an incentiv e to consciously  or unconsciously  resist
rehabilitation and instead, in certain cases, may  cling to the self -perception of  being 'permanently
disabled,'" Steinberg said.

Susan Carney , director of  human relations f or the American Postal Workers Union AFL-CIO, testif ied in
May  that FECA isn't a lucrativ e retirement sy stem and that workers aren't gaming the sy stem.

"Injured workers do not lack motiv ation to return to work, nor do they  reap greater benef its," she said.

Carney  said injured workers miss out on scheduled pay  raises that would increase the size of  their
retirement pay ments, and that these indiv iduals can't supplement their retirement income with other jobs
because they 're disabled.

"To reduce their compensation to 50% at a pre-selected and arbitrary  age on the basis that (Civ il Serv ice
Retirement Sy stem) annuitants receiv e a slightly  higher but taxable percentage than that which is being
proposed, is unf ounded," Carney  said. "It would be punitiv e to reduce their wage-loss compensation based
on age and the time spent on the rolls."

Carney  also said it was not f air to lower benef it lev els f or injured workers with dependents f rom 75% to
70% and at the same time raise benef its f or other claimants f rom 66 2/3% to 70%. She said that while
workers who are married or hav e children aren't paid more than those who are single, their take home pay  is
ty pically  higher because they  are entitled to tax deductions and the FECA structure ref lects this
dif f erence.

"This creates a larger net check to better support their f amilies," she said.

OWCP's Steinberg said at the subcommittee hearing that using a dif f erent multiplier to calculate wages f or
injured workers with dependents, compared to injured workers without dependents is dif f icult to administer.
He said basing all awards on a calculation of  70% of  the pre-injury  wage would eliminate the requirement to
collect and v erif y  inf ormation about the eligibility  of  a dependent.

Eliminating the administrativ e burden alone could net sav ings of  more than $500 million ov er the next 10
y ears, he said.

Elliot Lewis, assistant inspector general with the U.S. Department of  Labor, testif ied that a single rate of
70% would also cut down on ov erpay ments. Lewis said an analy sis by  the Of f ice of  the Inspector General
in 2007 f ound 13% of  FECA claims were paid at the maximum rate, ev en though the worker did not prov ide
ev idence of  an eligible dependent. Additionally , he said in some cases pay ments continued at the
maximum rate, ev en af ter a claimant prov ided inf ormation that indicated a reduction was warranted.

Brown, the Southern Calif ornia attorney  who handles FECA claims, said while administrativ e costs f or the
sy stem are low because there are limited opportunities to litigate compensation determinations, there is
waste in the sy stem.

"The waste is in the gross incompetence of  the U.S. Department of  Labor Of f ice of  Workers'
Compensation Programs," he said. "You f ile a claim and they  act like they  can't read English."

Brown said OWCP is v ery  slow in approv ing claims, does little to communicate with injured workers,



attorney s or doctors when deny ing claims or pay ments, and is simply  dif f icult to work with.

"The major problem is the dif f iculty  in dealing with DOL, not in their decisions, but they  take f orev er to do
any thing," he said. "It's not a well-run organization."

Howev er, Brown noted that it is dif f icult to legislate a f ix f or the inef f iciencies he sees within OWCP.
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